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STATB OF TLLINOIS
ILLINOIS COMMERCE COMMISSION

THE CHERRY LANE CONDOMINIUM'

Petitioner,

v.

COMMONWEALTH EDISON COMPANY'

Docket No. 09-0432

Respondent.

PETITIONER'S RESPONSE TO MOTIOI{ TO DISMISS FOR WANT OF

PROSECUTION

Now comes Petitioner, The Cherry Lane Condominium ("Petitioner"), and as its

response to the Motion to Dismiss for Want of Prosecution ("Motion") filed on Junel7,

20ll by Respondent Commonwealth Edison Company ("ComEd") hereby states as

follows:

l . In its continuing effort to avoid a hearing on the merits of Petitioner's

claim, ComEd filed the within Motion. To the extent cognizable,, such

Motion seeks to dismiss this action on the basis that Petitioner didn't

"formally" file a its Response to ComEd's pending motion to dismiss.

In fact, as set forth on Exhibit A hereto, on January 13,2010 Petitioner

timely served its Response to the motion to dismiss on the ALJ, ComEd

and its counsel and all other parties to the action.

3. As shown on the electronic docket in this case, on January 2,2010

ComEd filed its Reply to Petitioner's Response.

2.



The ALJ has repeatedly acknowledged that ComEd's motion to dismiss

has been fully briefed and is still awaiting decision by the ALJ'

On reviewing the electronic docket in connection with this motion,

Petitioner's counsel was actually made aware for the f,rrst time that a

copy of the Response, which Petitioner's counsel had previously

transmitted for electronic filing and which was actually received and

replied to by ComEd, did not actually appear on the electronic docket,

whether due to clerical erroro transmission elror or otherwise. Counsel

has caused a copy of the Response to be duly filed on the electronic

docket concurently herewith.

ComEd has actually received and responded to theResponse and cites

no prejudice resulting fbrm the electronic filing thereof . ComEd's

vague and unspecified conclusions notwithstanding, Petitioner has duly

appeared at all hearings, sought the Commission's ruling on the

pending MTD and otherwise sought to bring this matter to hearing. It is

ComEd's MTD, which Petitioner has asserted is dilatory and without

merit, that has delayed the resolution of this matter.

ComEd has received and responded to Petitioner's Response and cites

no legal or factual basis for its Motion.

WHEREFORE, Petitioner respectfully request that the Motion be denied in its entirety

and that this matter proceed to trial.

Respectfully submitted,

THE CHERRY LANE CONDOMINruM

4.

5.

6.

7 .



-.--/' .\

Kenneth G. Goldin
Goldin, Hill & Associates, P.C.
9100 Plainfield Road
Brookfield IL 60513
Tel: 708-485-8300
FAX: 708-485-8301
kqoldin@shlaw.net

VERIFICATION

I Kenneth G. Goldin, counsel for Petitioner, first

read the above Response and know what it says.

true to the best of my knowledge.

being duly sworn' saY that I have
The contents of the ResPonse are

l - /
-',?-

'Fr---_ '12'

..1

By:

Subscribed and sworn to before me on: June 20r20Ll



cherry Lane condominium v. comEd/Docket No. 09-0432 - Search Result... Page I of I

Small Business Home Sea rcJ"

'!'ax{oGl"guu-l-sust|'l€S$ 
[flil[".nn,"*.... MairHome-Hel
IS ign Out ,  MY
Accountl

I fUail I Gontacts calendar Notepad

What's New? Mobile Mail OPtions

Check Mail New Mail Search

ttail lccounts 
Previous I Next I Back to Search Results Mark as Unr

ghlaw.net... Delete Reply Forward Spam Move '

yahoo'com cn"rry t-"n" condominium v' comEd/Docret uo' ogo+gz
Wednesday, January 13, 20

Folders 
Fromi "kenneth 9 goldin" <kgoldin@ghlaw net>

Inbox (20) *' liilll.",Jifi1l,""'r.:f,H9:Hi.iYffi#6i;"'illlli9Jii;1"-" *"
Drafts (143) ehurlev@chiconunes com

Sent 1 Fite (869K8)

Spam (21 ) [ EmPtY ]

Trash [Emptv] ti)

My Photos cherryran..
My Attachments

Mv Folders 
Judge Benn and Gentlemen:

lAdd - Editl 
Attached olease find documents which were electronically filed toda

ghlaw files captioned docket.
nextg charts 

very trury yours,

Kenneth Goldin
Goldin, Hill & Associates P.G.

9{ OO Plainfield Road
Brookfield lL 605{ 3
Tel= 7O8-485-83OO
FAX: 70s:485-830i

Delete Reply Forward SPam Move...



STA'I '8, OT- ILLINOIS

ILLINOIS COMMERCE COMMISSION

THE CHIIRRY LANIi  coNDOMINIUM'

Petit ioner'

V.

COMVIONW I'],AL H EDISON COMI'AN Y'

)
)
)
)
)
)
)
)
)

Docket No. 09-0432

Itespondcnt.

I 'ET IT IOI {ER 'SRESPONSITTOMOTIONTODISMISS

N.l,v, comes petitio'er, 'r'hc 
crrerry Lane co.dominium ("Petitioner"), and as its

response to trrc Motion to l) is.r iss (. .MTD") fr led on December 18, 2009 by Respondent

Cgrnmotlvealth Ildison Cornpany ("ClonlEd") hereby statcs as follows:

I .  FACTS

l. on September 28,2009. I)et i t ioncr l i led i ts ten-count Formal complaint (the

..oomplaint,') against Co'rfid. which conrplaint allegcs, inter alia, that (a) on or about

September 1g, 2000, u,ithout authorization by petitio'er, comF,d switched the electric

scrvice classifrcation of thrce of Pctitioner's lbur service acct-runts from a lowr:r rate' Ratc

14, to an irnpropcr and nlorc cxperrsive ratc, Rate 6 (Complaint, par'  l5); (b) that after

improJrerly switcSirrg l'etiti 'ner's bill ing rate. through on or about February l9' 2002'

comEd improperly measurcd the quantity and volume of electricity used bt' Petitioner

and fai led to propcrly bi l l  peti t io.er rbr volumc of kirowatts of demand (conrplaint,  par'

2l),  i*rproperly ut i l izcd w,att-hour only nrctcrs at Peti t ioner's premises (c)omplaint '  par'

22) a'c1 rvronglul ly bi l lcd lret i t ioner fbr" in l icu ol 'demand" charges (complaint, par'  25-



z6), (c) co'rEcl wrongfully failed to bill all of pctitio.cr's common arca service under a

single acc.unt, resulting i' ir'proper and cxcessive custonrer charges and othcr charges

(conrplainr, par. 6-r0); (d) cromEd violatcd Sections t)-101 and' 9-241 of the Il l inois

public IJtility Act (the ,,Act,,) by charging petitioner excessive and unlawful rates' by

discriminating against petitioncr by crrargi'g such excessivc rates and by tailing to retund

overcrrarges or to givc crecrits and rebates rcquirccl by larv to be given to other

comparably situatecl cusromers (complaint, par. 6r-70.r; and (e) that comEd lailed to

givc petitioner thc credits and rcbates crue undcr Ri<Jer CABA (c)omplaint, perr' 52) and

Scction 16-103.1 of the Act (complaint, par. 80-83); and (0 that comEd violate'd

numerors other pro'isio's of thc Act, vioratccr the exprcss pro\i isiorts of its own llled

Rates (complaint, par. g6-g2) and breached thc written contract arising under the exprcss

rernls of clomEd's ltate 6 (Complaint. par. [00-102).

2. 
-l-he cor'plaint 1urther allcgcs, intcr alia, that Pctitioner first acquired knorvlcdge

or.conrlr,J,s impropcr switchi.g. overcharging, *risnreasurement and bil l ing errors in

Nrvember. 2007 (comprainr, par. 47) and that at no tirne prior to November. 2007' did

pctitio'er acquirc or have any actual knowledgc of such improper switching'

mismetsure.re't or overcharging. (Co'rplaint,, par- 49)'

3. on or abotrr Decenrber 1g.200g, c'ornEd fi lcd its M'fl), which MTD asserls in

prirnary part that bccause petitioner ostensibly "adnrits" in an infc'rmal complaint filed by

pct i t ioner that, , . . . i t  knew of i ts oyerbi l l ing claims as ear ly as.August 2007" (Nl ' l 'D at

p.4), Petit ioners' claims are time baned under Section 252 of the Act' ComL'd does not

dispute in its MTD that it switched petit ioner to the highcr Ratc- 6. nor does it contend

tSat petitioner is somehow qualilied to take scrvicc under such Rate' and comL'd does



not submit a'y arlldavits to refute that petitioner acquired actual knowledge of its claims

within ths l ime al leged in the Oomplaint '

,+. ,\s hereinafier set rbrth, I{esponcrent's assertions are both factually disingenuous

and lcgally unlbunded. Both the unrebutted allcgations of the complaint (which arc

controiling, as a 'rattcr o1 raw,) and the informal complaint (rvhich' as a matter of law'

should nol even be considercd by the commission) are explicit that Petitioner did not

acquirc actual knowledge or. thc inrproper switiching and overbill ing until November,

2007,t1at the co'rprainr was rlled withi' two years of acq'iring such actual lurowlcdge

and is accordingly nt l t  t i r t tc-barrcd'

I I .  LEGAL STANDARDS

5. A motion to disnriss a conrplaint on the pleadings can be grantcd only rvhen "it is

clearly ap'arent that no set of facts can bc proven" which will entitle a complaining party'

to prevai l, Ii l inris Grcehic,s, (,ro. v. ]vich.uln r59 tll.2d. 169,48tt ( 1994)- In deciding the

'rotion to clismiss, the agcncy rnust acccpt all pleadcd f-acts as true and ctlnstrue all

reasonable in;ererrces in favor of the plaintifl. Russo t,. IJolan:d, 103 lll.App'3d 905

(1gg2). f ior purposes of a motion to dismiss, f .acts within an a{l ]davit  which are not

contradicted by counter-allldavits nrust be taken as true notwithstanding uttsupportcd

allegations in an advcrse party's pleadings. lv[ver's t' ' Cenlrqliu Curluqg Co'' 94

I l l .App.3d l  l39 ( l9g l ) .  
' fo  

prevai l  or" r  a  mot ion to c l ismiss under  735 ILCS 512-619'  i t  is

insufficicnt to nrercly relutc well-pleaded facts in the complaint or to oflbr a contrary

versiorr of the al legations in thc conrplaint.  Ru.sso v. Dc' luncl,  103 l l l 'App'3d 905 (1982):

ratSer, thc nroving party n-rust sct filrth lacts rl 'hich constil.ute atfirmativc mattcr



comprete ry negating the plaintifrs canse of actio r. Bttnk-o-f lrorthe,n lllaply''rJlgenL

233 I l l .APP.3d I  (2d Dist '  1991) '

6. when a defendant raises the defense of rimitations in a nrotion to dismiss, it is

incumbent on thc plaintiff to allcge l'acts sullicient to avoid the statutory limitations'

cundi-tr v. Ltnsicker, l rg I i l .App.3d 26g (19g3); however dismissal is impropcr where' as

i. thc Flrei;ent casc, the plcadings ancl afllda'its of plai'tiff cstablish a genuirre issue of

facr as lo whether a conrplai.t is barred by limitations. stevans v' ()Bw!' 74 lll 'App'3d

23e (r97e).

7. It is the factual allegations contained i. thc Compraint (and exhibits thereto)

which .rc controlring fbr purposes of nrotion to disn-riss; matcrial which meretly ncgated

thc tactual basis uporl which praintiff prcsents its claims and which was neithcr certified

nor prese'tcd by affidavit could n.t be consiclered as affirmative' matter ol1 a motion to

dismis: ; .  lJr t t t |nv.  Morr is ion, lg7 I l l .App,3d 37 (5tr 'Dist .  1989).  s ince wel l -pleadedlacts

contained in the compraint must be takcn as true tor purposes of'a rnotion to dismiss,

cliscovery depositions ancl <lther allcgecl atf-rrmative nratters asscrtcd to defeat a clainr

canncrt be, trsed in detcrlrining the sufficiency of a complaint ' UryulJ-fub|-!-!!!! ' 99

I i l .App.3d 700.

g. l'formal co.rplaints bctbre this Comrnission are governed by 83 tllinois

Administrat ive c.ode 200.160, which states that:

An infbrrnal complaint may be presented oral ly or in writ ing and shal l  contain a concise

statenrent of the lacts involved, the spccif ic re l ief rcquestccl,  and thc nal 'e, address and

telcpl-rone ol ' the complaining person and each person aga.inst vrhom complaint is made'

Such complaints wil i  nc,t b! docketcd and rvi l l  not ini t iate a fbrmal proc' lcding' Thc

Commission acting through i ts statf  wi l l  investigate and attempt to resolvc informal

cornplaints withoui f ,- ,rmal act ion. The prcsentation of an informal complaint shal l  be

rvithout prejudicc to thc r ight to f i le a formal complaint. Nothing in this Section shal l

p*rhibit thc 
"Cornrnission 

ft-orn proceedir"tg 9n its own motion otr the basis of arr inforrnal

cornplaint.  83 l l l i rrois Adprinist iat iue Code 200. I  60' (cmphusis tulded)



g. z\s comEd itself has assertccl in other proceedings, this cornmission has taken thc

position that an infbrnral complaint is not a lbrmal proceeding, ancl is wholly "tnofticial"

and invoke:s no formal recorcl upon which the cornmission is authorized to act' As statcd

tn lv[uli 'btt Oondrtntinitrnt'4ss

08 -0401 :

It is important to notc that the irrrbrrnal complaint process fbllows no cvidentiary rules and

rcsults in 'o otf icial act io' .  Nor does i t  operatc anyway near the salnc way that a lormal

cornplaint proceeding furrct ions, Nothing said, or done' or produced' in the informal

compraint process is evcr co.sidered or introduccd in the formal complaint proceeding'

ln other n,ords, a formar cornpraint begins with an empty rccord. l t  is only in the course

or-that rbrrnar procccding that rh. port i .r i r ing in cvidence to bui ld thc formal reccird'  And' i t

is only 'n the basis of that formar evidcntiara record that the commissit ln is authorized

to make a decision. (ordcr on Relrearing of lntcrirn order l l lcd Deccmber 9, 2009 at p'9) '

(emphusis' acldcd)

I I I .  D I S C U S S I O N

A. peti t ioner did not acquire Knon,lcr lge of comEd's ovcrbi l l ing' Mismeasuremcnt

antl  other unlarvful Acts unti l  Novcmber,2007

1Cr. The crux of CorrrEd's MTD is that notwithstapding that Petitioner has allegcd ten

separate causes of action, including violations of statutcs and common larn' claims, it

"primarily' allegcs that it \vas rcassigned to Rate 6", (M'fD at p'5) and therefbre'

according to comEd, all its claims, howsoever styled, shottld be barred undcr the 2-year

lirnitati.n period set tbrth Section 252 of the Act, since Petit ioner "...adrl its that it knew

ol' inrpr.opcr bil l ing claims as early as August2007". Both factually and legally, ComEd's

assertions are inaccurate. 
'l 'he 

allcgations of the Complaint, which must be taken as true

f6r purposes of the MTD, unequivocally state that Petitioner did not acquire knowledge

ol ConrDcl's irnproper switching. or,,crcharging, nrisnreasurcntettt and billing errors until

Novembcr,2007 (Complaint, par. 47) and that at no timc prior to Novcmber,2007 did



petitioner acquire or havc any actual kno*'ledge of such improper switching'

mismeasurement or ovcrcharging. (Clomplaint, par' 49)' Nowhcre in the Complaint does

petitio'er ..admit,, to acquiring knowledge of its clainrs prior to Novernber, 2001 '

1 r. cromEd,s relia'ce on alreged contrary statement in Peititoner's informal

conrplai't (i.e. that in August z0o7 preliminary analysis indicated overbilling) is

mispraced. The intbrmar cor'prai.t is neither vcritiecl nor a judicial pleading: under 83

Il l in' is Aclministrativc Code 200.160; petit ioner's presentation of the informal complaint

cannot prejuclice its right to Iile the Fornral complaint. Morcover' as hereinabove stated

this conrmission has taken the official posit ion that the informal cornplaint is not and

cannot be part of thc olrcial record and that nothing containccl or produced in connection

with the informal complaint can ever be consiclcrccl in the lbnnal complaint Proceeding;

the ror.rnal cor'plaint bcgins with an c'rpty record. cornL,cl's effort to introduce

extrancous, unsworn evidentiary malter to negate thc well-pleaded facts set lorth in the

complai't is precisery prohibited u'der 735 t.cs 512-619, which mandates that thc

grounds for disrnissar of a craim must appear on the facc of thc pleading or suppo(ed by'

s\vo,.,1 afficla'it. Abse.t a'1, allcgation in tlie courplaint or affidavit contradicting

petitio'er,s assertion that it dict not acquire knowledge until Novernbcr 2007, thc M'l'l)

must be denied.

12. Morcover, even if the informal complaint could properly be introduccd as part of

thc preadi'gs lbr purposes of the MTD, the plain ranguage of the inforr.al complaint

negates comEd,s assertions and is u,holly consistent rvith the facts alleged in the

clomplaint. 
'fhe third ancl lburth grammatical paragraphs cll page one of Petitioner's



inlormal complaint. which c'omLcl neglects to rcfcrence in its MTll, contain the entirety

of Petitioncr's cliscussion gf its klowledge of overpayment:

On .l/ 13107 we wcnl to our archives where we gbtained many of our past electric

bi l l i 'gs. Then i '  August 2007. our prcl iminary analysis indicated that 
' l 'FtE Cherry

La.c was overbi l led by c' ' rE,ci for -15 y.orr or 3 ' f  our 4 accounts. ' l 'he' '  i '

Novernber 2007, our data cntry and calculat ions incl icated that comEd rnade gross

error.s ,rvhcn they changed 3 of our 4 accounts fi 'om the correct "Rate l4 Residential

Servicc-Spacc Hcating Customers" to thc incorrcct "Rate 6 General Service"'

With tlis lcttcr. \ 'e are clairning a rcfund fiom Conl[d -' $2l1',32L92 and wc arc

also f i l ing an lnfornral complerint with the I l l inois Comtncrce comtnission' w'hich is

less than l2 months alier "first hacl knowledge" of ComEd's mistakcs and '' incorrect

bill itrgs,'ard rvhicli is 9 months alicr wc realized that wc actually overperid for our

past consumption o1 electr ici ty '

As exprcssly. statcd bl, petitioner in thc Informal complaint (a) Petitioner concludcd that

corr iEd nadc the al legcd crrors in Novcmbcr. 2001. and (b) l)ct i t ioncr real izcd that the

infbrnral colrplaint. which was lrlccl July 22. 2008. r.r'as filecl 9 months alier thr: date (i 'e'

No'ember, 2007) l)etitioner realizcd that it had actually overpaid cornEd ftir scrvicc'

Again, these staternent are wholly consistcnt with the control l ing al lcgatic 'ns of thc

Complaint to the effect that Petitioner acquired actual knowlcdgc of CourEd's

overbi l l ing, misnreasl lrenrerrt and nrisconduct in November,2007,, which is less than two

years prior to the timcly liling ol'the Conrplaint'

l l .  As a Matter of Law, Each of Petit ioncr's Causes of Action are Lcgally Cognizable

and are not ' l ' ime Barred.

13. Co'rEd lurther errs in c6ncluding that notwithstanding that I 'et i t ioner has al lcgcd l0

separate causcs of action, each of rvhich state a legally cognizable claim, each of its

caLrses of action should nonetheless be governed by and timc-barred under Section 9-252

of the Act. (Ml 'D, p.6).Such simplist ic contention is contrary to law and in perrt icularto

t lre express provisions o1'Section 9-252.



14. t inder r l-cs 735 512-613, a part),rnay plcacl mult iple counts and rcc'ver upol l

proof of any or al l  of suclr cou'rs. Ll 'uniess v. Putbo4v'(. ' t t t i l  ( ' 'o.,294 I l l 'App' 401 (19:i8) '

Accordingly, a contractual relationship may give rise to an action fbr breach of contract

trr toft crr trotlr, and scparate recovery may be hatl on cach such count- Knox cctllege v'

Cc lo tex  ( , t1 ry . ,gg  l l l . 2d  407  (L9g l ) :  appea l  a l te r  remand,  117  l l l .App .3d  3C)4  (1981) .

Stated another WEy, a party has thc right to plead and introduce proof on all possiblc

theories of recovery, evcn if the theories arc inconsistent. Rome v. Comnnnv'eulth liclison

Cto.  g1 l l t .App.3d 776 (1980) .  In  rhe prcsent  casc,  in  addi t ion to i ts  overb i l l ing,

misnreasurements and unjust and excessivc rate counts, Peti t ioner has al lcgcd l lunleroLts

tari l f  violat ions, violat ions of the Act. and contract and tort claiurs (Counts lX. XII and

XIII). Each ol thcse counts allcgc clifl 'erent elenrents as a basis of recover|, and casc larv

is clear that a party lray rccovcr uncler each of these cotlnts. Sce, c.g. , Illootn..'!'oV.'Wlip.

Hiqh St:hc,ol et.ul. v. Il l y Commerce Con ;aa, 309 Ill.App'3d 163 (1999) (the

breach by thc utility of the terms of its tarifl ', or its lailurc to exercise good faith in

col lect iorr rvi th the power vcstcd by such tari l l ,  are actionable wrongs). Notwithstanding

Com[cl 's attenrpt to characteriz-e al l  of Pcti t iol lcr 's claims as a bi l l ing classif icat ion

disputc, petitisner's claims that ComL.d blcachecl arrcl lai' lcd to p,:rfcrrm its durties uttder

its tarilfs and othcrwisc violatcd thc Act are separately cognizablc front' and not

governed by, Section 9-252.

15. Most conrpel l ingly, the exprcss language of Section 9-252 providcs that a rcrncdy

under suc6 Sectiol- i .e. for cxccss or unjust charges-is cumulative and in addit ion to

an,v other rernedy or renredies providcd in the Act. Specilically, the lburth paragraph ol'

Section 9-252 staLcs that:



. .T6e rcmedy providcd in this section shal l  be cumulative and in addit ion to : tny other

remedy in this Act proviclcd in case o[ a failure of a public util ity to obey a rule

regulaticrn, ordcr or dccisiou of thc Cotlurissicln ." (cmphusi:; udtlet[\

The statutory'intent of Scction 9-252 is clear-the maintcnancc of an action lbr excessivc

or unjust chargcs undcr such scction is not the exclusive remedy ol-the custotnel'and does

not absolve the ut i l i ty lrorn l iabi l i ty lbr other violat iorrs of law or regulat ions. ConrEd's

unsupported c,;nclusions notwithstanding, Section 9-252 does not operate to bar

pcri t ioner's clairns under Ricler CAUA and Section l6-103.1, by i ts express terms the

l inri tat ions period under Section g-252 relatcs only to claiurs of '  cxccssivc ttnd unlust

charges, not to claims of other violat iorrs or other rules, rcgulat ions and orders of ' the

Clonrnrission. As stated abovc. Secrion 9-252 expressly providcs thc rentedics fbr such

othcr violat ions and are culnLrlat ive and in adcl i t ion to the remedies provided in Section 9-

252, anclsection 9-252 by its cxpress terms does not opcrate to bar sr-rch remcdics.

C. 
' l 'he Overbi l l ing antl  Mismeasurement Claims sct f trrth in the Complaint arc

within the purvierv of Section 9-252.1and are not Time Barred Thereby

16. ComEd's unsupported conclusion that al l  of I 'et i t ioncr's claim arc barred by

Scctio' 9-252 is also erroneous b), lailing to address or recognize the lcgal eflbct of

Scction 9-252.1 of the Act, which governs clainrs of incorrect bi l l ings. While under

Section g- '252,a cornplaint for "excessi l 'c or unjust" charges nrust be f i led within 2 ycars

fronr the tirne the scrvicc as to which the complaint is tnade was firrnished, such

l imitat ign, however, has no application to thc situation w'here there was al l  error in

nrcasuring t6e quantity of the service or the bill ing fbr the same. Ill inois I'ottter ()o' tt '

Chetmpcrisn_l;phg7_CL. l9 Ill.App.3d 74 (4th Dist. 1974). Itather, elrors in measuring



qua.tity of service or bilr ing rbr thc samc are governed by Section 9-252j- which

expressly states that:

Whe' a custorner pays a bill as submitted by a public utility and thc billing

is later klund to bc incorrcct cluc to an error either in charging more than

the published rate or in measuring the quantity or volumc <-ll servicc

1,ruui,l.d. the utility shall refuncl the ovcrchargc with interest fiom the date

gf oyerpayment at the legal rate or at a rate prcscribcd by rule of the

Cornrnission. Itefirnds unJ int.rest fbr such overcharges may be paid by

thc utility r,vithout the need for a hearing and ordcr of the Commission'

r\1./ complaint relating to an incorrect bil l ing nrust bc fi led with the

Comrnissiop no more ihun 2 y'ears alter the date tlte customer first has

knc'wlcdgc of the iucogcct bi l l ing. 220 ILCS 519-252' l '

17. ConrEd's contrary suggestion notwithstanding. thc plain language of

Section g-252.1 clearly indicates that thc customer's "knowledgc" of the iucorrect

bil l ing is actual knowledge' See Anrcricuna Tov'ers t ' - .() o m rn o nv, e u I t h -Edl;!t n,

ICC Dockct No. 05-0415 (Proposcd orcler of ALJ), where the Commission also

held tlrirt under Section 9-252.1, the actual discoycry' by thc complainant is

have discoveredconternplatecl, not whether the contplaittant could have or should

the errors. Had the legislature intended that the limitations period would be

triggererl by the date that thc conrplainant should havc had knowledge, tlte statr"ttc

would exprcssly, scr provicle. 3ss Rridgcslttnc,/l;ire.stone, lnc' r' Ccc'il AldriEc !J'-

al, 6 8 8 N . t ] . 2 d 9 0 ( 1 9 9 7 ) , ( w h e n c o n s t r u i n g t h e n r e a n i n g o f a s t a t u t c ' a l l

omissions should be uncicrstood as cxclusions). In the prcscnt case' the fact that

the customer received incorrcct bi l l ings does not altcr the lact that the Peti t iolrer

dir1 not discover the overbi l l ings and other errors unti l  Novcmbcr,2007. w'el l

within the l imitat ions per iod of  Sect ion9-252.1.

l 0



18. In the present case, the Complaint alleges numerous, specific lacts which show

that ComEtJ mismcasurcd thc quantitl, and supply' of clcctricity sold (Complaint pars. 21-

28), inclucling specitic allegations that ComEd tailed to properly bill fbr the voltrme of

kws of denrand (par. 2l), uti l ized improper S'HR meters (par. 22,25) and improperly

bil led for "in l ieu of dcmand" chargcs (par. 25,26) and that evett i f Petit ioncr had bccu

propcrly switched to Rate 6, Comlld nonetheless mismeasured the electricity supplied

after September 19.2000.'fhe fbregoing allcgations are facts, not, as ComEd

clisrnissively suggcsts at p.6 of'MTD, lnere "conclusory and unsLlpported allegations".

Clonrlrd is duly intbrmed as to precisely what acts comprised the mismeasurement o1'

quaptit l ,orvolunre-:i.e. ConrLd's failure to properly tneasure the kws of dentand, its

impropcr ut iL iz l t ign o1'U' l - lR mctcrs,  i ts imposi t ion o1- inrpropcr " in l ieu of  dentand"

charges and improper measuring of clcctric service on l{ate 6 with KWs of demand-as

well as when and how these acts occurred. Thesc fhcts must, fbr purposes of thc M'l'D'

be taken as,true by the Comrnission.

19. Inasnruch as the Complaint clearly alleges causes of action arising from ComEd's

mismcasurement of quantity or volume, such clairns are within the purvicw of Section 9-

252.L t]ntlcr Section 9-252.1, a cornplaint must be tiled "no nlore than 2 years after the

date the custolrer f irst has knowledgc of thc incorrect bil l ingJ 220 ILCS 519-252,1. As

asscrtcr1 arrd veritjed in the C)omplaint, Petitioner never authorizcd or requestcd thc

wrongltrl switching ("slarnnring") to Rate 6, and Petitioner did not discover thc) improper

switching. billing crrors ancl overcharges until Novembcr 2007. Both Pctitioner's

infornral complaint apd its fbnrral Complaint rvcrc manifbstly l i led within two years of

petitioner's discovery of the errors anrJ overcharges and are accordingly not tirne barred.

il



IV.  CONCLT]SION

Notwitl:rstanding ComEd's desire to characlerize thc subject action as a nlere disputc over

rate assignmcnt, the Complaint alleges facts which statc a prima lacie case ol'irnproper

switching of rates, mismeasurenrent of quantity and volume of service as well as

overbil l ing.As expressly'provided under 735 ILCS 512-613 and under Sectiott 9-252 of

the Act" Petit ioner's causes of action are cumulative. 
' l 'cl 

the cxtent the Complaint seeks

reparations ibr incorrect bil l ings, such clainrs are clearly governed by Sectiort 9-252.1,

and, inasmuch as the Cornplaint rvas brought r.r ' i t l t in two years of the date Petit ioner f irst

had knowledge of the incorrcct bil l ing, such claims are not t ime barred.

WIIERI.IF-ORE, Pctit ioncr respectlully' request that the Ml'D be denied in its

entirety and that this nratter proceed to trial.

I{espectful ly subm i tted,

THE CHERRY LAND CONDOMINIUM

Kennctl t  Ci.  Goldin
Gold in.  Hi l l  & Associates.  P.C.
9l 00 Plainf ield Road
Brook f le ld  IL  60513
Tel :  7Ol i -485-8300
FAX: 708-485-8301
kgoldin@ghlarv.nct

I

By: 
'

on.9/itt l t t*.yt
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